
of 1997. The Commission certainly may consider as part of that rolemaking proceeding any
arguments that particular classes of pending applicants should be treated differently.

c. The U.S. Court of Appeals in the Bechtel case ordered the Commission to
Issue new comparative rules. Although the Commission never formally adopted such
new rules, its staff, including your omce, prepared draft rules to respond to the Court's
order. Please summarize how those draft rules would have dealt with pending cases,
and comment on whether those drafts might be suitable and readily adaptable for use in
resolving at least those pending cases that had reached the point where an initial
decision had been Issued based on a hearing record.

The FCC staff presented a draft order to the Commission earlier this year. In that
draft, the staff recommended that pending hearing cases be resolved by a lottery pursuant to
section 309(i) of the Communications Act. The Balanced Budget Act of 1997 eliminated the
Commission's authority to use lotteries for these cases, so the staff proposal is no longer an
option.

2. Questions have been raised regarding how the General Counsel's Omce has
handled the well-known Asheville, N.C. case involving the Zeb Lee family and
Congressman Mel Watt. It is our understanding that you have now recused yourself in
this case and therefore cannot comment upon it. Some parties question your objectivity
and Jutlgment[s] in your earlier involvement in this case. To help clarify some of the
troubling questions and concerns that have been raised, please answer the following
questions.

a. Please describe the extent of your relationship, if any, with Congressman Mel
Watt of N.C., and with former N.C. Senate candidate Harvey Gant. In particular,
have you had any personal, political or business relationship with either Mr. Watt or
Mr. Gant? If so, when, and what did this involve? Also, have you made political
contributions to Mr. Watt or Mr. Gant or soUdted poUtical contributions for either of
them, or worked for or on behalf of their earlier political campaigns for federal omce?

The Biltmore Forest proceeding is an adjudicatory proceeding which is deemed a
"restricted" proc:ewting under the FCC's~~ roles to protect the due process rights of
each of the parties to the proceeding. As you point out, I recently recused myself from this
case. I did so once it became apparent that it might be raised as an issue in connection with
the confmnation process. I recused myself to protect the integrity of the FCC's processes. I
wanted to ensure that any future Commission action in this proceeding would not be open to 
charges of impropriety based on arguments by any applicant that I might have a personal
interest in a particular resolution of the case because the case bad been linked to the
confirmation process. I believe that the appearance of propriety is essential to the proper
functioning of the FCC.
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I have no, and have never had any, personal or business relationship with
Congressman Watt or Mr. Gant. I have never met Congressman Watt or Mr. Gant, nor
have I had any communications with them, either directly or through intermediaries. I do
not recall making any political contributions to either of them, nor have I worked for or on
their behalf in connection with any political campaign. In the past, I have made
contributions to political action committees that may have made political contributions to the
campaigns of Congressman Watt or Mr. Gant. However, any such contributions would not
have been made at my direction or with my knowledge.

b. Has Mr. Watt or Mr. Gant ever contacted you regarding the Asheville area
station application fIled by Mr. Watt and several of his associates? If so, when, and
what was the nature of that communication?

I have never received any contact from Congressman Watt or Mr. Gant regarding the
Biltmore Forest proceeding, either directly or through intermediaries. Indeed, I was not
even aware that Mr. Watt or his associates had any interest in the Biltmore Forest proceeding
until I read an article about the proceeding in the May 5, 1997 edition of Media Week, a
trade publication. This occurred well after the Commission decisions in the case.

c. Were you ever contacted on this case by FCC Chairman Re[e]d Hundt, or by
Blair Levinll on his staff? If so, please describe fully the nature and substance of any
such contacts. Also, do you know If Mr. Levinll knows Congrasman Watt?

I have never discussed this case with Chairman Hundt. The first time I discussed this
case with Mr. Levin was in June, 1997, after I read an article about the case in the May 5,
1997 edition of Media Week. We discussed many significant inaccuracies in the article and
made plans to direct FCC staff to call the Media Week reporter to alert her about the
inaccuracies in the article. I do not know whether Mr. Levin knows Congressman Watt.

The extent of my involvement in the Biltmore Forest procec-Aing has been to provide
legal advice to the Commissioners. The FCC's Office of General Counsel analyzed the legal
issues involved in the case and advised the Commissioners on the legal risks involved in the
course of action recommended by the Chief of the FCC's Mass Media Bureau. I accepted
the legal analysis presented to me by the FCC's career staff.

d. Please provide this Q»mmittee with a copy of any case summary or
recommendation that was represented by your Omce to the Commission for its
consideration prior to the Commission's vote on its opinion and order adopted
November 7, 1995 that reversed the Commission's staff and rescinded the station
construction permit that had been issued to the Lee famBy (Orion Communications).

Memoranda provided by the FCC staff to the Commissioners are privileged
communications under the Commission's roles. I do not have authorization to release the
documents that you have requested. To assist you in your review of this case, however, I
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can describe the documents that fall within the scope of your request. I am aware of two
such documents, each of which was sent to the Commissioners by the Chief of the Mass
Media Bureau. The Office of General Counsel did not send any independent
recommendations to the Commissioners regarding this case.

On August 21, 1995, the Chief of the Mass Media Bureau sent a memorandum to the
Commissioners recommending that the Commission overturn the Bureau's prior decision
permitting Mr. Lee's company to retain the constnlction permit for the FM station. I
"noted" this memorandum as Generai Counsel, which indicates that I agreed with the
Bureau's analysis in the memorandum regarding litigation risks. The memorandum states
that there would be substantial litigation risks on appeal if the Commission did not rescind
the construction permit held by Mr. Lee's company as requested by the other applicants.
The Commission unanimously adopted the Bureau's recommendation.

The second document is a memorandum dated July 18, 1996 to the Commissioners
from the Chief of the Mass Media Bureau recommending that the Commission affirm its
unanimous November, 1995 order. This recommendation led to an October, 1996
unanimous order by the Commission affmning its prior order. I also "noted" this
memorandum from the BUreau Chief, which again indicated that the General Counsel
concurred with the Bureau's assessment that the Commission would be exposed to greater
litigation risk by permitting Mr. Lee's company to retain the construction permit than it
would by granting the petition of the competing applicants.

These are the only staff recommendations, summaries or other memoranda to the
Commission regarding this matter of which I am aware. In February, 1997, the D.C.
Circuit (Judges Ginsburg, Sentelle and Henderson) denied a request by Orion to stay the
Commission's decision in the Biltmore Forest proceeding. The court heard oral argument in
September, 1997t and the matter is pending before the court.

:;'.:. 4



Helms YOWS to block
FCC nomination
THE AssocIATl![) PRES5

An Asheville broadcaster will get
back on the air if Sen. Jesse Helms,
R-~.C .. has his way.

Helms nas vowed to keep William
Kennard from becoming the new
chairman of the Federal Communi
cations Commission unless Kennard
helps broadcaster Zeb Lee get the
new FM radio license he's ~en

seeking for the last decade.
Th~ Senate Commerce Commit

tee is expe<:ted tu vote on Ken
nard'!,> nomination and thQse of
three FCC commissioners today.
As a senator, Helms can put a hold
on any nominee's confirmatlon and
ha;; shown repeatedly he's willing
to do so. Most recentlv. he refused
to hold confirmation 'hearings for
William Weld's nomination as am
bassador to Mexico.

On :vIonday, Kennard sent Helms
a written explanation of why the
Lee family lost its effort to run the
new 96.5 FM. Kennard now works
as the FCC's general counsel and
helped make th~ decision that took
Lee off the air.

The Lee family argued (hey wun
the right 10 a new ~tation in 1990

and tbe FCC then reversed course
and kicked it off the air this June in
favor of a group of investors that
included Rep. Mel Watt, D-N.C.

~rm certainly i1"8teful for any
help anybody wanes to bestow upc;lD
us." Brian Lee, Zeb Lee's son and a
station manager. said of any poli·
ticking for the family's cause.
'We've been feeling pretty belea
guered for the last lO¥, years.~

But an attorney for the investor
J(roup the FCC uJtimately ch.ose
said Helms' pressw-e on KeMard
may hurt the Lee family's cause.

"To bring Mr. Kennard into this
- to use his nomination as lever
age - is wrong," said lawyer Ste
phen Yelverton. "Now if the FCC
changes its decision. their motive
would be suspect:'

Helms' office gave a list of seven
questions for Kennard to answer
aboul his office's handling of the
AsheyjIJe caSe. The govemment
sanctioned license - which Watt's
iI'oup is now operatinR under the
name Biltmore Forest Radio Inc.
- is worth an estimated $3 million
to $6 million.



Oct. 7 '97 11:33

ilJpJrng may tie up nomina.tion
'over Asheville license decision

FC£ nominee,
Helms face off
over licensee

FCC
Condnued from pap lC

can put 8 ,hold on any nominee'.
confirm.non.·"0 bring Mr. Kennard Into
this - to UIIe his nomination u
llMll'llle - is WTOnl," said lawyer
......_ __ .. "' _. __ ,,_ •• a _

FCC chance- it1l deciaion. their
motive would be suspect!'

He1Ift1' offtee pve a 1ma seven
queltioda for KenDarcl to IImlWtr

. about hill office'. bandliDI of the
AatuMll. cue. The ~ent·
•anetioned Hcense - 'Whlcti
Watt'. sroup is now operating

, under the name BlItIIlore Fonllt
, Radio Inc. - i. worth an estI
.maed S3 to '6 mlJlion.

Kennard returned four paps
of anlWet'S Monday, explainIng
that the FCC never promiHd the
lAeIa pemUlnsnt lic:era.e. He ..Id
Lea', Iroup may have been
Judi. the mOlt experienced and

. th\ll the top choice in 1990. but a
1983 federal court Nling threw
out .. unfair the conunill,ion'.

,.tandarda for llUlld1\g that and
otber licensing decilioftl.

But Steve Leckar, an attorney
for the Lees, ..id the COU" rulinc
didn't foree the FCC to switch its
c:oWH - only to review its deci-

.1O'l_. ... ...... _ ..._

lion, on new mertll. He dis.
air,... with Yelverton tbat
Hellll8' p.....ure would lead to an
\lrat.tr ChtciI~

"Kennard·would be rlgbting a
wroq - not juat for the 1Ae
talllUy but for orberI." he laid.
.llt', YII'onl to haw people invest
yea". of thelr life and have reUed-.. "...-r... ......... ..... &&IWUI llll,,1:

the ttultl! of their labon .natched
• .".~ by arbitrary elect.ion-mak-

~enn.rd dadinecl comment,
but "'..-recI Q\l8ltions to tu. wrlt
ten ltatwnent.
. By IdvocatiDI for the Lee fam·
ily. Jfehns II In the unusuaJ poIIi
tion (If Iobbyin. aamftlt tbe mon
etary Inteteltl ot a fellow Con
grey member from North Caro
lin•. Watt invuted wllh .8Qra]
Chal1o'rt. Jaw patbll!l'1S at Fezvu
80n, Italn, Watt. Walla .nd Ad·
~nll tn a lpec:ulattve lJ'Oup apply
Ins fur the .tattoo licenaeln 1987.
befOl't he wal elected to Con
1Ne1f, The poup later merged
With three othan t() become the
BIl~Foreet poup.

Wlft out of the country on
a conlr iem.l trip Monday and
COUldn't be ...-checl for comment.
In ttM! put, he h.. lald he is
mer'l)" an investor who Itaya
away from the day·to-day bUIll·
n... Of the atation.



Sen. Helms.ppMes
pressure to helpWZLS-

By Mirk lanett·
ST~~ "":""""c;

I u.S. Sen. Jesse Helms is ~..
ling tu get loeal broadcaSter zeb

ILee and his rock music station
' baekon the air~reportedly threat
.~ to block a.vote on a .clinton
Adrniniatration, nomination unleae
,the nominee helps~

The ·DOminee is WilliAm Kan-., '.
nard, who would become chainnan
of. , the ,·Federal Communications
Commission. Kennard is currently
the FCC'a pDer.J <XlU.WJel -in
other words, itaehiet lawyer -aDd
participattd in decisionith'at
helped remove Lee's WZI.&Ii'M
tram JocaI airwaves in June.'. .

Helms has vowed to keep l8n~

nard from 1>e(lOming the '}i'CC •
I'Mimum without some acm'bY
Kennard regarding the Lee ease,
the' Associated .Press reported
Tuesday.

As a senator, Helms can 'put a
hold on an)' 'nominp,e'a confirma
tion; Such holds can la.st ind"efi
lJIL~ and can be broken at the
discretion of the senate ~ority
leader.

A I,:Qmpany owned by Lee and
his family and four other compa
nies have been fighting for control
of the rlaht to hroadl'aslt (In thQ
96.5 FM frequency for more than
10 years. The FCC at first chose
the Lees sa the most qualified ap
plicants, then fnvfted all the appli
cants to operate on the frequency
jointly after an appellate eonrt
3tn1ck down the FCC's method ot
choosing among applicanta. ,-

... J........ '.: ......

The Lees dectined:~e '~er: '
companies agreed aDd· a' station
'they j¢ntly own, WZRQ. took
over the freqaeney temporarily
June2..

Kennard and a spokesman
ClOQ1d not be reached for comment
Tuesday.

A Washington, D.C., attorney
lor the comPanies competing with.
the Lees for control of the station
aid anythini Kennard'did for the
Lees would be immediately sus
p¢l:t and 8Ubject to a eoud chal-
lenge.

"This whole' thing bas gotten
out of control. It'lJ bcenpolitided.
md the process has been tainted
and corrupted," said attorney Ste
phen Yelverton.
. Brian Lee. WZLS's station

manager, said Kennard sboold 1"8
oonsid(l,f earlier FCC actions. .

"There'. baen :\ eroot injustice
perpetrated on me and my family
and our employees and the people
of Asheville. Anything (Kennard)
could do to riglit that we would
welcome."
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Helms ··coDVtnciS·new FCC head
. ~ , . .

. ~ . .

to work 011: WZLS radio case
. ,

., Malt -....u. likely could. not promise to put FCC's meth(KI' ofehooling' among
, ffrAFf WNT1!R WZLS baek on the air. His options. ;competing.appIieanta. The FCC bas
.The u.s. Senate. approved wu- in handling the matts' could be eon- never adopted a new method. and it

liam Kennard u cbairinanof·tbe· stnined by a later gave temporaryrfghts to the
Federal. CommunicatiOns .Commis- pending eomt 96.6 frequency·to a conSortium of
.lion: o~ a 99-1 vote Wecb1esday after .decision, aDd four eompanies Competing against
he· qreed to a~pt to resolve a . aDyaetioM Ken- Lee. ."
(U8p~teover a ndio frequencyserv-urd propoeea That group eurrently operates
ing the Asheville area. . would have to be WZRQ-FM on the~•
. .U.s. Sen. Jesse Helms; R-N.C" 'approved by at A.eeording to Helms. Kennard
told the Senate Kennard had given Ieut two other has said, ""he wiD(witbiD statute and
Helms. hfs· "voluntary assurance FCC eommis- regulation) work in good faith with
that he will work with me on the aionen. me to resolve the problems the
Zeb Lee ease." The FCC forced a '11le FCC had (1993) decision caused." .

. rock .JDusie .. station WLZS-FM, orfginal1y eho- Ahwt26 or'80'other cases were""
own~ by Lee andhfs famny, off the ,"... .... leD Lee'. family alto affected bribe 1993'~
min June fonowing a.len~y legal" company 81 the Ketmard's as8Uraneei basieatb-
battle. "."".. . • most.quaUfted applicant. But a 1993 mean hewm attempt to ftrid • meth-
;t Kennard apparently did not and?; court deeilion struck down ty" ." • See was on. pagelS
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... plicants in those casetl without put
ting bro8dcast licenaes up Cor auc-

... tion, said Helms aide Wayne
,~: Boyles.
, Congress puted. leii&lat.ion
~ earlier this year authorizing the
! FCC to award broadcast licenses to
~7' the highest bidder. But Helms ob-

o tained a letter from Inll author U.s.
~~, Sen. John Mccain, R-Ariz., saying
~.. the legislation does not require an
.:, auction in old cases like Lee's.

Kennard had said earlier he in
terprets the law 88 giving the FCC
the option of holding an auctions in
old cases, but does not mandate
them.

Just how the tIULtter Is resolved
• will depend in large part on how the

District of Columbia U.S. Court of
Appeals decides an appeal Lee's
company has made of the FCC ae-

" tions, Boyles said.
'. The court heard oral argu
,~ menta in the case. Ia.st month but

has not issued a decision.
~~ Kennard, the FCC's first black

ehairman, and three other new com
," missioners now have the daunting
;'" task of giving Americans the wider
,:... choice of telephone and cable televi
.. sion serviees promised in a 1996 law
•• deregulating the indusUy.

"I will continue the FCC's ef
, forts to replace regulation with
, competition and to hasten the deliv-

ery of many new telecommuniations
,;, services to the public," Kennard
. said in a statement after the vote.
. ' "In doing so we will strive to 'pro
'vide quality telecommunications
~. Ilel'vices at the best price to Amen
" can consumers."
,. On Tuesday, the Senate ap-

proved three new commissioners to
the five-member patlel: Republicans
Harold Furchtgo~Rot.b and Mi-

~:. chael Powell and Democrat Gloria
Tristani.

( They join holdOver commill8ion-
er Susan Ness, a DemOel'at.

All four incoming members will
soon take office bUt, speclfte date

: has not been set, FCC omclals said. ,
,- At Senate· hearings . Several .
. weeks ago, Kennard and the three

-," other incoming commissiOners said'
," they want to speed the anat1-h'ke

pace of local phone and cable com-
'. petition to otter,euatomersthesame

wide choices they noW have in long
distance. But they didD't say ·how
they would accompJillb that. .

Local and .ong-dlstanee compa
... nies, which want tq ~ iJ.1~. ~

," other's business, eecuse one another \
of trying to forestaJh.~Il.--'~1

'~:Cable companies,Whlcli'~had I
:.... offered a. gnind VI8Ionof a-euverhig I

" Jocal phone services on a wide-
, spread basis," have llCaled back

.. plans. Congress blames ,tJte FCC
, for being too regulatory. The FCC

. -.. rompanies (or litigating
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,JESSE !;'I;LMS
IOIO>lTIo4 CAIi\=I.I,.....

Cfantttd ~mtes ~(nat(
WASHINGTOto. oc; ,0510-.3301

November 20, 1997

The Honorable Bob Smith, Chairman
The Honorable Harry Reid, Vice-Chairman
Senate Select Committee on Ethics
202 Hart Senate Office Building
Washington, D.C. 20510

Dear Messrs. Chairman and Vice-Chairman:

I am grateful for the opportunity to respond to the complaint filed on behalf
ofBiltmore Forest Radio) Inc. The complaint alleges that I violated, among other
things, Senate Rule XLTII by making improper ~x parte communications with the
Federal Communications Commission.

Senate Rule XLIII addresses actions Senators and their staffs may properly
take to assist their constituents, who, as you know, have a First Amendment right
"to petition the government for a redress of grievances. JJ

Recognizing that constituents often tum to their elected representatives to
assist them in exercising this right, the Senate Ethics Manual, at p.223) further
states that "[r]esponding to inquiries of petitione~s and assisting them before
executive or independent government officials and agencies is an appropriate
exercise of the representational function of each Member of Congress, as well as
an important function of congressional oversight." Indeed, in his 1954 book,
Ethics in Government, Senator Paul Douglas noted that it is a legislator's
ob.U~ation.t9 wQ.rk to correct iniustices by public a~enciei_andottlcials.

Last year I received several letters from constituents concerning the FCC~s
process of awarding broadcast licenses in the wake of the U.S. Court of Appeals'
Bechtel decision. I forwarded'some of the leuers to the FCC and asked -chat the
agency respond to their concerns. Senate Rule XLIII 2.(a) explicitly states that a
Member of the Senate may communicate with an executive agency to "request
information or a status report." Clearly, these communications lie within conduct



The Honorable Bob Smith, Chainnan
The Honorable Harry Reid, Vice-Chainnan
November 20, 1997
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allowed by Rule XLIII.

Rule XLIII also states that a Senator "may communicate with an executive
or independent govemment official or agency on~ matterU to, among other
things, "express judgments" or flcall for reconsideration of an administrative
response which the Member believes is not reasonably supported by statutes,
regulations or considerations of equity or public policy. IJ That's precisely what
Senator Faircloth and I did in our October 22, 1996 letter to then~FCC Chairman
Reed E. Hundt: we expressed our judgment that the FCC's decision to revoke
WZLS's license - and all other similarly situated and aggrieved stations) licenses
- was unjustifiable and ought to be reconsidered.

Indeed~ the current FCC Chainnan apparently agreed with us when, in
response to questions submitted to him on my behalfby Senator Bums before his
confirmation, Mr. Kennard stated: III do believe that the~ decision has
caused unfaimess to many applican~who have had further processing of their
applications delayed and, as a result of that court decision, will necessarily have
their applications processed under new procedures. I am quite sympathetic to
their predicament."

Irrespective of the merits ofthe FCC's actions in response to the Bechtel
case, there clearly are: serious questions of inequitable treatment of my
constituents and others. For that reason, and pursuant to Rule XLIII, Senator
Faircloth and I wrote the aforementioned October 22, 1996 letter to the FCC.

The complaint further alleges that I acted improperly by raising the issue of
license allocation in light of the Bechttti decision in the context of the
confirmation of William Kennard to be Cha.irman of the Federal Communications
Commission. Notwithstanding Mr. Kennard's prior recusal from this case on July
15, 1997, the b2.sis of this complaint amounts to little more than media
characterizations of my conduct.

After his recusal from the \VZLS matter, and before his confinnation, I met

________________ 4
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with ~. Kermard to discuss~ among other things, the difficulties of implementing
the Becbt~ldecision. I appreciated Mr. Kennard's candor; and on the Senate floor
I announced that I would vote for his confumation, stating IIr have been given
assurances satisfactory to me by Mr. Kennard that he will, within statute and
regulation, work in good faith with me and others to resolve the problems
associated 'With the aechtel decision. II

At no point, either publicly or in my private conversations with Mr.
Kennard, did I state that my support for his nomination depended on the outcome
ofany specific adjudication. Instead, I sought clarification and acknowledgment
ofthe public policy issues raised by implementation of the Bechtel decision, a
matter of great importance to not only one of my constituents] but to all those
similarly situated. .

In sum, 1believe that my actions regarding tlus matter were well within the
confines ofRule XLIII of the Senate, and I unequivocally deny all"allegations of
impropriety made against me by the complainant.

Sincerely,

JESSE HELMS:jb

----------------------------------------------------------------------
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ity did not necessarily need to extend to
all of the pending license applicants.

The North Carolina broadcaster,
Zebulon Lee, is one of about 20 appli
cants who might now be exempted from

the auctions. The commis
sion asked whether it should
develop a new set ofcompar
ative criteria for applications
that had progressed through
the hearing stage before the
1993 court ruling.

Other radio and TV licens
es for which multiple appli
cations were filed before July
1, 1997 would go on the auc
tion block unless the parties

settle their competing claims by Feb. 1.
The law requires the commission to use
auctions to settle mutually exclusive
applications filed after July 1. The auc
tions could begin in fourth quarter 1998.

The FCC also proposed seeking to
promote minority and female owner
ship of broadcast licenses and invited
comment on the use of bidding credits.
Discussing the proposal, Kennard cited
the negative impact of broadcast indus
try consolidation on minority and
female ownership. _

, . ' ...

been using to choose license winners
from among competing applications.
Since then, some 1,245 radio and 462
TV applications have piled up at the
FCC.

Earlier this year the issue threatened
to stall Kennard's nomination as FCC
chairman, after one North Carolina
broadcaster caught in the holdup took his
case to Senator Jesse Helms (R-N.C.).
Helms gave Kennard's nomination a
green light only after word from Ken
nard that the FCC's new auction author-

Some old analog applications could be sparedfrom auction
By Chris McConnell

The FCC is getting ready to auction
analog TV and radio licenses.
Except for a few.

Commissioners last week invited
comment on whether the FCC should
spare some pending licenses from the
auction block. Implementing a law that
gives the FCC new authority to auction
analog broadcast licenses, commis
sioners asked whether about 20 of the
older applications might be processed
using a set of comparative criteria.

"I hope to get some useful comments
on that issue," FCC Chairman William
Kennard said of the license applicants
who went through the FCC's old com
parative hearing process but did not
secure a license.

The old applications have been stuck
at the FCC since 1993. That was when a
court decision struck down the compara
tive hearing criteria that regulators had

Off the block

Broadcasting & Cable December 1 1997
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Judgment Day at the FCC
Afederal court

sharply criticizes the

commission for its

handfing of the

Orionllee radio case

Evel",.
cameIMck: .................................

AllUm to wiLs.

In a tough and sharply word
ed ruling, a federal appeals
court in Washington recently
reversed the Federal Com
munications Commissloo's
decision to take away Yeteran
broadcaster Zebulon Lee'll
license to operate radio sta

tion WZLS-FM in Asheville, N.C. In il~ Dec. 19 opin·
ion, the three-judge panel said that the FCC had
ignored the public interest and its own recent pre:ce'
dents. 'The appeals court orducd the FCC to reinstate
the 86-year-old Lee and hi, company, Orion Broad·
casting, as tbe interim operators for the WZLS license.

Noting tbat the coart only CCYCJ'SCS an FCC dcci.~

if it is "arbitrary," "'capricious," or "not in acc.ordance
with law," Judge David Ginsburg wrote: "The Com
mission's decisions in this case clearly fail to meet even
this deferential standard. ..

The court ruled that Lee and OriOllBCted reason·
ably when they completed building their station and

went on the air in 1994, supported by st\Wal autho
rizations they bad received from the FCC. The court
said that when the FCC canceJed. Lee', interim
~ter he IJad been on the air fer almost three
)'Clrs-thc IlCtIon \'ioIatcd the precedent tbe c:ommis
IioRhid let in another matter, theHiplancls case. The
FCC', act, said the court. was "inc:onmtent with its;
own recent decision pcnnltting another broadcastello
contll1lJe operadog OIl an interim basis."

last June. Medi4Wffk reported that • 1995 internal
memo from the FCC aeural couaset's cfficc that wa.~
accldentally placed in (and then remo'o'ed from) the pub-

lie file on the Orion matter suggested tOOt the Highlands
case dOt be raised in the FCC strategy bccau."C it could
backfire. In interviews with Mtdiaweek, then FCC chief
ofstaff Blair Levin said the Highlands ca.~ had no beat
ing on the Orion/Lee case and that the discovered
memo was inconsequential. But the appealli court made
it clear that the Highlands case was part of the FCC's
undoing, when it shut down Lee, who was 00 the air and
providing local service.

"l1Je recision disrupted tbat !lCcvice, in derogation
of the very interest that the (FCC] bad sougItt to protcct
when it permitted all other stations broadca.~ing ac; of
August 4 (1994) to continue doingso.," the coort!laid.

The ownership dispute between Orion and the
Biltmore Forest COII.'iOftium (BFRI) Wll.'i thrown into
limbo a100B with dozens or other radio cases in 1994,
when the same coort ruled in the famous &dItel ca.'iC
that the FCC's comparath'e staodalds for determining
licCLIse awards were unfair. But in Ia.~t month's deci
sion, the appeals coort strongly reprimanded the FCC
for lIot explaining "why-or even whether-it tlKlUgbt
BFR( would better serve the public's intuClIt" in oper·
ating the Asheville !ltation. The court noted that "three
of the four applicants in the BFRl consortium had
been rejected as Iicenseeli in one way or another (or
lack of integrity" by an administrative law jUdge. In
interviews with Mediaweek., FCC lawyers had di!\
missed the rclevance of the Jaw judge's ruling.

The court al'iO said that "the equitic." received short
shrift" in the Lee c:a5e, adding that Orion had succer.....
fully defended its license for four yean; lit the FCC lind
that Lee'R investment in building tbe station ~ighcd in
his fllYOl'.

Betty Lee. Lee's wife aod the Itldion's vice prcsidcIlt,
was~when she beIlrd the dcdsion. "' am still
ayinc,.. sbe sUI an the afremoon u Dec. 19. "It'" the
best ChristmaS present." She lidded that she, her hus
band, and their ron Brian. the sbIlion manager, VA:rC IlII
'\tery down rbi5 morning, before we all came ((I worfc."
But as she talked, former staffen; and well·wi!lh~

CJ'OMfed into was' offJCCS aid its silent btoadc:uting
bootbs. yelplJl8, bugsing and siPBiD8 Christmas carols.

One question that 1itJ8erS i.'i why the then FCC gen
eral c:oua.sel, William Kennard (now chairman of the
coounissian), aDd hisdepItic&mYenCd their arm lllaff's
tour previous decisions fA\'Dring Orion and Lee. One of
the 0WDetS at BFaI i;a black Congresstnan, Mel Watt,
(D-N.C.), a well-known party ac:tivI.'il When Kennard
wu uaderp1\& beacW¥l) lifJIt fall to beCOme Ute new
FCC chairman, he denied that Watt's pardcipation
inllueJlOCd his decisioos. However, Kennard. who also
is bIact. bas stated stICngIy that hewan15 more minority
ownersb1p in broadcasting; 8FRI says it i'l minority
<:ootro(1«1. Lee isQite. Oneof Lee's.t~ Wright
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